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The United States Declaration of Independence proclaims that we all have three
unalienable rights: life, liberty, and the pursuit of happiness.! Soon after its founding,
however, the United States was confronted with a serious crisis as the individual rights?‘
of its citizens, which had so recently been fought for, were undermined by the
government’s responsibility to provide security.’

In 1795, the U.S government signed the “Fay Treaty” with England, which
increased trade between the two countries, but resuiied in deteriorating relations with
France.” The U.S. was on the brink of war with France, and fear of the French spread
rapidly throughout the country.’

Because of this fear, and under the guise of patriotism, in 1798 President Adams
and the Federalist Party decided to adopt the Alien and Sedition Acts, giving the
government great power to restrict individual rights.® This decision was the first major

opportunity for our government and citizens to ask how far security could go without

' “We hold these truths to be self-evident, that a1l men 57= crealed equal. that they are endowed by their
Creator with certain unalienable Rights, that smong ihese are Lile, Liberty and the pursuit of Happiness.”
Declaration of Independence. at para. 2, (July 4, 1776}, Matona ~echives, Washington D.C.

% For example, the First Amendment to the U.S. Constitution states that “Coagress shall make no law
respecting an establishment of religion, or prohibiiing ihe free exercise thereof; or ahridzing the freedom of
speech, or of the press: or the right of the people peaceably to assemble, and (o petition the Government for
a redress of grievances,” Bill of Rights to the U.S. Constitution, Naiional Archives, Washington D.C.

* Section 8 of the Constilution states that “"Congress shail have Power to ... provide {or the common
Detence...” Constitution of the Uniied States, National Archives, Washington I.C,

* The terms of the Jay Treaty were first published w the Aurera newspaper on July 29, 1793, based upon
the anonymous leaked information from “a Citizen” See Aurora General Advertiser, July 29, 17935, No.

hoping 10 see in the public prinis a copy of the late treaty with Brisain ...}

* Miller, John C.. Crisis in Frecdom, the Alicn and Sediion Acts, (Little Brown & Co. 1951), at p. 4.
Looking back on the crisis, President Adams referred to the poteatial for mob action, stating that “my
domestics. in frenzy, [were] deternuned Lo sacritice thewr lives in my defensse” See Carey, George W, ed,,
The Political Wriungs of John Adams (Regnery Publishing, Tnc. 20000, Inroduction. at p. xxiv.

5 Miller, John C., Crisis in Freedom, the Alien and Sedition Acis, (Little Brown & Co. 1951), at p. 5.




compromising liberty. The balancing act between these two competing principles, rights
versus responsibilities, remains as relevant now as it was more than two centuries ago.’
Rights in Times of Crisis: Who should prevail?
“Those who would give up essential liberty, to purchase a little temporary
safety, deserve neither liberty nor safety.”
“Benjamin Franklin®

Throughout our history we have found that it is difficult to balance liberty and
security, especially in times of crisis. If people are given too much freedom, anarchy
could result; conversely, if the government goes too far in its exercise of security, we
might compromise an “unalienable” right. This problem becomes even more difficult in
times of crisis. When people get afraid, they want prdtection. But how far can the
government go in exercising its responsibilities without jeopardizing the people’s rights?

The Alien and Sedition Acts provided the first real test for the U.S. government
and its citizens on this issue. Even today, the government and people struggle with the

balance between an individual’s rights, such as the right to privacy or free speech, and the

government’s responsibility for security, such as through monitoring cell phone calls.’

? See, tor exampie. the revent case of Hassan et al. v. The City of New York, Case Mo, 2:12-cv-G3401 (D,
N | Feh. 20, 2014). tn which the Coust ruled that while an ongoing surveillance program of Muslims may
have affected the Muslim community, “the motive for the [surveillance] Program was not solely (o
disciiminate againsi Muslims, but rather io find Muslim terrorists hiding among cedimary, law-ahiding
Muslimes.” See alse Scott McClelian, former White House Press Secretary for President George W. Bush.
fn-person interview by author in Austin, Texas, on March 20, 2014 (“the pendulum could swing back the
other way now, (o address the constitutional ssues”™),

* Benjamnin Franklin, addressing ihe Pennsylvania Assembly in the Reply te the Governor printed in “Vaics
and Proceedings of the House of Representatives,” 1755-1756 (Philadelphia 1756), pp. 19-21.

¥ See Schicicr, Bruce, “Tt’s Time to Break Up the NSA,” CNN.com, February 20, 2014 {*the NSA can ...
do an end-run around congressional oversight, legal due process and domestic laws fwhich] is an affront w
onr Constitution and a danger to our society™); see also fioor speech by Rep. Llayd Doggett (D-Tex), US.
House of Representatives, Washington D.C., on July 21, 2005 (“Real patriots dn not surrender our
freedomn, unicss there is absolutely no other way to protect our lives”) (obtained from Rep. Doggeit’s office
on March 20, 2014).
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Republicans vs. Federalists: Problems with the French

“"Mediisa's snakes are not more venomous than the wretches
whao are seeking to bend to the views of France”
-A Federalist'?

The United States government secretly signed the Jay Treaty with England in
1795."" This treaty promoted peace and trade between the two countries. After hearing
about this treaty, France was cutraged, since it was the historic enemy of England. In
response, President John Adams sent three U.S. representatives (C.C. Pinckney, John
Marshall, and Elbridge Gerry)'? to meet with the committee in charge of the government
of revolutionary France, known as the “Directory.” Although many members of the
Directory were furious and refused to see Pinckney, Marshall or Gerry, the U.S. delegates
eventually met with three agents of the French foreign minister of the revolutionary
government. The three French agents were Mr. Hottinguer, Mr. Bellamy, and Mr.
Hauteval, who eventually became known as “X, Y, and Z” to the American public."
France was demanding that the U.S. continue to pay its debts to the new French republic,
while the U.S. contended that it did not have to pay debts owed to the overthrown French

monarch." In addition, the three French agents asked for payment to the French foreign

i

Mitler, Iohn C., Crisis in Freedom, the Alien and Sedinon Acts, (Little Brown & Co, 1951), at p. 13,
Hpierce Butler notified James Madison thai the weaty passed the Scnate on June 24, and said *T wish il
may not sow the seeds of future discord.” Letter from Picree Butler to James Madisor, June 26, 1795.
Manuscripl. James Madison Papers, Manuscrint Division, Library of Congress. John Jay, who negotiated
the treaty, also knew that iroubles still remained (In o fetter to James Duane on September 16, 1795, Jay
said “The attempls ol the French to plunge us into war were well known. .. they would not cease o be
hostile to an amicable settlement of cur differences with Greal Briiain”). See Johnston, Henry P, ed., The
Correspondence and Public Papers of John Jay, vol. 'V (G.P. Puinam’s Sons 1893), atp. 192,

scemed to think that ihe crisis would not end wilh

* Miller, John C., Crisis in Freedom. the Alicn and Sedition Acts, {(Little Brown & Co. 1951} atp. 21,

P Ibid. af p. 4,
* Mays, Terry M., Historical Dictionary of the American Revolution (Scarscrow Press 2010). at
introduction, p. xlvt “The United Swares ... anncunced that it was not repaying debis owed to the
overthrown French monarchy™),




minister in order for the U.S. representatives to meet with the French government in the

first place.”

When the XYZ correspondence was published in the United States, people were
infuriated by the French demands. Patriotism swept throughout the nation and
Americans were ready to fight back.'” One popular slogan was “millions for defense, but
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not one cent for tribute,”” ' as Americans rejected the idea of bribery. 8

Uniike the rest of the country, the Republican Party still saw France as an ally and
friend.'”” Republicans celebrated French military victories, toasted French generals, and
even referred to each other as “citizen.”™® Soon after the XYZ Affair, as it was then
called, France began seizing ships flying the American flag.”’ This was the beginning of
the undeclared naval war with France, known as the “Quasi-War.”

While the country feared war with France, the Federalist Party, which controlled
the U.S. government, planned to increase its popularity and destroy its opposition in the

Republican Party.”” The Federalist Party knew that to win the election of 1800, it had to

'* Smith, James M., Freedom’s Fetters, the Alien and Sedition Acts and American Civil Liberties, (Institute
of Early American History and Culture 1956), at p. 6.

' Miller, John C.. Ciisis in Freedom, the Alien and Sedition Acts, (Liwde Brown & Co. 1951), at p. 4 see
alen Allen, Gardner W., Gur Naval War with France, (Houghton Mifflin 1202}, ai pp.38-3% Gegarding
?Hmparmn.m for war and ship building program).

T Emith tames M., Freedom’s Fetlers, the Alien and Sedition Acts and Americen £9vil Liberlies. (institule
of Baily American History and Culture 1956), at p. 8. This slogan became very populu and e Federalists
ysed it for anit-French propaganda.
¥ Abigail Adams believed thai President Adaws’ speech on the subject of France had “appearcd like a star
emerzing from the siorm-threatening clouds, and the patriotic fears of all Americans have subsided.”
Letter from Abigail Adams ic William Shaw, December 23, 1798, Manuseript, Shaw Faunily Fapers,
Manuscript Division, Library of Congress, Washington 3.C.
¥ Miller, Jobn €., Crisis in Freedom, the Alien and Sedition Acts, (Littic Brown & Co. 1951}, atp. 5
% bid. at 7-8; see also Brown, Wali, John Adams and the American Press: Politics and Journalism i the
Rirth of the Republic (McFarland & Co. 1995}, at p. 16.

7 5nith, James M., Freedom's Fetters: The Alien and Sedition Laws and American Civi! Liberties (Cornell
University Press 1956), atp. 5.

“(George Washington wrote to Alexander Hamilion, saying that “differences in poiitical opinions are as
unaveoidable as, to a certain peint, they may perhaps be necessary.”  Leiter from George Washington to
Alexander Hamilton, Acgust 26, 1792, Manuscrip:, George Washingten Papers, Munuscript Division,
Library of Congress, Washington D.C. Washington later warned of the effect of political puries in his




make the Republicans as unpopular as the loyalists had been in the American
Revolution.” The XYZ Affair allowed the Federalists to use the anti-French feelings
sweeping the country to paint the Republicans as disloyal traitors and “un-American.”
Claiming concern for the national welfare and for “saving the country from internal
EI]E!m.iES,”M the Federalists enacted four laws known as the “Alien and Sedition Acts of

1738.7

The Alien and Sedition Acts of 1798

“[The Federalists] are seeking to excite a fervor against foreign aggression only to establish
tyranny at honie; that like the arch traitor, we cry ‘Hail Columbia’ at the moment we are
betraying her to destruction.”

-Edward Livingston®

In 1798, President John Adams signed the Alien and Sedition Acts,m which
included four separate bills, each with a different goal. The overall purpose of the acts,
according to the Federalists, was to protect the United States from foreign aggression,
terrorism and internal enemies. The “enemies” targeted by the Acts were mainly the
French and the Irish.”

The first act, the “Naturalization Act,” signed on June 18, required “aliens” to be
residents of the United Staies for fourteen vears instead of five in order to become
citizens: ™

Farewell Address, stating that they lead to “a more formal and permanent despotism,” and “incline the

minds of men to seek security and repose in the absolute puwer of an individual.” George Washington.

September 17. 1796, Furewell Address. George Washington Fapers at the Librany of Congress, 1741-1799,

Letterbook 24. Also publishea in Clavpools ‘s American Daily Advernser, September 19, 1796, No. 5444,

at col. 4, Serial and Government Publications Divisign, Library of Congress, Washington DO,

# Miller, John €, Crisis in Freedum. the Alien and Sedition Acts. {Liitle Brown & Co. 1951), atp. 10.

“ Ibid. at 3-4.

* Ibid. at 54.

“ Peterson. Merrill D, Adams and J=fferson. A Revolutionary Dialogue, (University of Georgia Press), at
T8,

“T Tbid. at 80; see also McCullough, David, John Adams (Simon & Schuster 2001), at p. 505,

A Act to Establish an Uniform Rule of Naturalization™ (Naturalization Act}, Fifth Congress, Session [}

{1798), Library of Congress. U.S. Statutzs at Large, Ch. 54, at p. 566-569.




Section 1. ... no alien shall be admitted to become a citizen ... unless ...
he shall have declared his intention to become a citizen ... five years, at
least, before his admission, and shall ... declare and prove ... that he has
resided within the United States fourteen years, at least, and within the
state or territory where, or for which such court is at the time held, five
years, at least ...

The second bill was the “Alien Act,” signed on June 25, which authorized the

President to deport any aliens who were “dangerous to the peace and safety of the United

.99
States™:

Section 1. ... it shall be lawful for the President of the United States ... to
order all such aliens as he shall judge dangerous to the peace and safety of
the United States... to depart out of the territory of the United States ...

The “Alien Enemies Act,” passed on July 6, permitted wartime
imprisonment, and deportation of any alien subject to an enemy power:>

Section 1. ... In case of war, or actual threatened invasion... all natives,
citizens, denizens, or subjects of the hostile nation or government, being
males of the age of fourteen years and upwards, who shall be within the
United States, and not actually naturalized, shall be liable to be
apprehended, restrained. secured and removed, as alien enemies...

arrest,

The “Sedition Act,” enacted on July 14, stated that the publication of “any false,

seandalous, and malicious writing,” was a high misdemeanor punishable by 2 mo

fine and imprisonment,?! in direct contrast to the Bill of Rights:

Section 2. ... if any person shall write, print, utier or publish ... any false,
scandalous and malicious writing or writings against the government ... or
the President ... with intent to defame Lhe ... government, ... of to bring
theni ... into contempt or disrepute; or to excite against them ... the natred

neary

# The Alien Acl, june 25, 1798; Fifth Congress; Enrolled Acts and Resolutions; General Records of the
iUnited Swates Government; Record Group 11; National Archives, Washingion D.C. (sve alse United States

Seziutes at Large, Ch. 58, at p. 570-572).

M An Act Respecting Alien BEnemies,” Fifth Congress, Session 1 (1798), Library of Couvgress, U5,

Statuies at Large, Ch. 66, at p. 577-5378.

! The Sedition Act, July 14, 1798; Fifth Congress; Enrolled Acts and Kesolutions; General Records of the
Uinited States Government; Record Group 1! Nationa! Archives, Washington D.C. (se¢ alse United States

Statutes at Large, Ch, 74, at p. 596-597).
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of the good people of the United States, or to stir up sedition ... shall be
punished by a fine not exceeding two thousand dollars, and by
imprisonment not exceeding two years...

Response to the Alien and Sedition Acts
Thomas Jefferson, a Republican with many friends in France, was outraged by the
Acts. He deemed them “something worthy of the eighth or ninth ccf:nu.lry,"32 since they

3

were contrary to the protections given by the Bill of Rights.” Edward Livingston, a

prominent U.S Representative from New York, called the Acts “a sacrifice of the first
born offspring of freedom.”

The Sedition Act had greater influence on the American public than the other
three, since more people were arrested and convicted under it, and Congress sought to
enforce it more than the other prcwi:-_:icnnm:,.?’5 In all, approximately 25 people were arrested
under the Sedition Act, and 10 people were imprisoned.”® Some of those who were
imprisoned included:

¢ James Thomson Callender, imprisoned for 9 months under the Sedition Act and
fined for $200 for calling President Adams a “repulsive pedant, a gross hypocrite,
and an unprincipied oppressor.™’

s Maithew Lyon, mmprisoned for four months and fined $1.000 for calling the

i F i = i i g —— s e
Adams administration “ridicuious pomp, foolish adulation, and selfish avarice.” 8

32 pererson. Merrill D.. Adams and Jeifeison; A Revolutionary Dialozue (University of Georgia Press
1974}, ai p. 78. SerFrstAmendment profections titedin-footnote Z-aboves

# See First Ameadment protections cited in footnoie 2 sbuve.

* Miller. John €., Crisis in Freedom: The Alien and Sedition Acts (Litde, Brown & Co. 1951), at p. 53.
§ee forexample; Cooper, Thomas, Az Account of the Trial of Thomas Cooper of Northumberland: on a
Charge of Libel against the Presiden: of the United States .. (Phitadelpiiia: John Biogren 1800), Rare Book
and Special Coliections Division, Library of Coagress (Mr, Cooper tvok shorthand of ali the proceedings
against him, then published this book regarding the indictment and trial for his “intending to defame the
Presigent of the United States™).

% McCullough, David, John Adams (Simon & Schuster 2001}, at p. 505

* Thid. at 537; see also Levin, Phyliis L., Abigail Adams {St. Martin's Press 1987) at p. 352.




e Benjamin Franklin Bache, Benjamin Franklin’s grandson, arrested for calling the
President “the blind, bald, crippled, toothless, querulous Adams,” although he
died before trial.”

e Anthony Haswell, imprisoned for two months and fined $200 for printing Bache’s
statements in the Aurora newspaper."

¢ Luther Baldwin. fined $150 under the Sedition law for suggesting that a cannon
should be fired at President Adams’ posterior.*!

e David Brown, fined $480 and sentenced to 18 months in prison for speaking and
writing negatively about the Act.”

Many people were openly hostile to enforcement of the Alien and Sedition Acts,?
and believed the federal government was “an enemy infinitely more to be guarded against
than the French Directory.™ Jefferson and James Madison were the primary leaders of
the Republican Party at the time, and they strongly opposed the Alien and Sedition Acts.

Jefferson created the National ('_?cfz.z!,ea'n‘e,45 which was to circulate throughout the country as
g y

* See Lyon, Matthew, petition to the U.5. House and Senate, November 10, 1819. Guide (o the Records of
the 1.5 Senate, National Archives {Record Group 46), Washington D.C. (Mr. Lyon compiained to
Congress sbout the “viulent aiack upon the character of your pelitioner ... {for the] high crime of
opposing the Excoutive.”  See uiso Weod, John, The Suppressed History of the Administration o1 John
Adazrus (Walker & Giliie 1846), al pp. 164-166.

F McCulic ugh, Dovid, jobn Adams (Simon & Schuster 2001), at p. 500
* Smith, James M | Freedom's Fetters: The Alien and Sedition Laws and American Civil Libertes (Comell
University Press 1856), at p. 370,

1 Thid, a1 270,

* {hid. a1 259, 267.

By atter from John Dawson to nis Constituents, Philadeiphia, July 19, 1798, Printed broadside. Rare Book
and Special Collections Division, Library of Congress (“This law, in my opinion, is an open viclation of
that amendment, now a part of this constitution, which declares that Congress shall make no law ...
abridaing the freedom of speech, or of the press ..., and to petition the government”). See alse Ogilvie.,
lames, “A speedh deliversd in Essex County on the subject of the Alien and Sedition Acts,” (Jones &
Dixon, 1798). Mo 13, ai p. 3, Rare Book and Special Collections Division, Library of Conyress (“repeal ...
the Alien and Scditon acts. on account of their manifest unconstitutionality ... and injustice™).

** Miller. Tohn C., {iisis in Freedom: The Alien and Sedition Acts (Little, Brown & Co. 1951}, at p. 141
(citing Albert I, Beveridge, The Lilfe of John Marshall, 1T (Boston 1916}, at p. 395).

* Pauerson, i3, Merrill, Adams and Jefferson: A Revolutionary Dialogue (University of Georgia Press
1976), at p. 79.




the “Whig vehicle of intelligence.”® In opposition to the Alien and Sedition Acts,
Jefferson and Madison secreily drafted the Kentucky and Virginia Resolutions,
rc::apz:-.ctive}y."J The Kentucky legislature adopted the resolution in November 1798,
which would make the Alien and Sedition Acts unauthorized and void in Kenmcky.“s In
December 1798, Madison’s version was adopted by the Virginia legislature. While the
Virginia resolution was milder than the Kentucky resolution, it still opposed the Acts.®
Madison hoped this law would encourage other states io object to the Acts and override
the action taken by Congress. In February 1799, the two states argued that they could
enforce these resolutions by formal nullification of the objectionable laws.™

In 1800, Jefferson was elected President and he repealed the Naturalization Act
immediately after taking office. The Sedition Act and the Alien Act were allowed to
expire in 1800 and 1801, respectively.”’ The Alien Enemies Act is the only one of the

four that remains to this day.”> Partly as a result of the furor over the Alien and Sedition

% Ibid. The “Whig party” originated in England, and was generally opposed to strong central power of the

government. See Ormsby, R. McKinley, A History of the Whig Party (Crosby, Nichols & Co. 1859), at p.
14 (“the title of Whig came to represent one whe was in favor of popular rights as opposed o all regal

government..."); Holt, Michzei [, The Rise and Fall ol e American Whig Party {Oxford University Press

1908y (“the British ‘real Whig' oppositionist tradition !required] officcholders ... ltol protect citizens’
olitical freedom and legal equality from any concentration of public or privaie power.,.™), at p. 3.

7 Jelferson, Thomas, Drafi of Kentucky Resolutions. Novemte: 15, 1798, Manuscript. Thomas Jelferson

Papers, Manuscript Division, Library of Congtess, Washingion D.C. See a/ss, McCullough, David, John

Adams {Simon & Schuster 2001}, at 521,

" The Virginia and Kentucky Resolutiong of 1 /9% and ‘99 (Jonathan Elliot 1832), al p. 16.

¥ Thid.. at p. 6. The minority in the Virginia Legislature feit competled though. to draft its own resolution

in support of the Alien and Sedition Acts. dee The Address ol the minority in the Virginia Legislature, (T,

Nicholson 1790), Pamphlet, Rare Book and Specia! Collections Divigion, Library of Congress, Washingion

e,

*0 1hid., at p. 20.

o Ferling, John, Adams vs. Jefferson: The Tumultuous blection of 1200 (Oxford University Press 2004), at

R, 10%.

? 5ee United States Code, Titie 50, Ch. 21; U.S. Houss of Representatives, Office of the Law Revision

Counsel (“Whenever there is a dechuwed war between the Unicd States and any foreign nation or

governiment ... a¥ ... citizens ... or subjects of the hostile natien or guverament, heing of the age of

[ourteen years and upward, who shall be within the Umled States and not actuslly naturalized, shall be

liabi= (o be apprehended, restrained, secured, and removed as alicn enemies” ).
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Acts, the Federalist Party was discredited, and never again became an important factor in
national politics.”
Relevance Throughout History: 1798 — Present

“Those who cannot remember the past are condemned to repeat it.”

~George Santayana™

If we pay attention, history gives us an opportunity to learn from our mistakes.
Many problems have persisted, and we should be aﬁlc to see how prior generations tried
to solve them, rather than simply express regret and move on. The adoption of the Alien
and Sedition Acts clearly shows what can happen when the responsibilities of the
sovernment to provide security are taken too far at the expense of the individual rights
guaranteed under the Declaration of Independence and the Bill of Rights to the U.S.
Constitution. We as a country have experienced crises before, and while we should resist
the impulse to seriously restrict individual liberties, this problem has often recurred.

For example, on May 16, 1918, about one year after the U.S. entered into World
War I, Congress passed another Sedition Act, much like the one from 1798.”° This act
outlawed the use of “disloyal, profane, scurrilous, or abusive language” about the United
States government, its flag, and the armed forces or war efforts.>® Similarly to the Alien
Lad Sedition Acts of 1798, the Sedition Act of 1918 was aimed af people who were

speaking. wriiing or publishing things thal the government thought could be harmful.

35 Miller, John C., Crisis in Freedom. the Alien and Sedilion Acts, {Little Braown & Co. 1951), at p. &
Adums later wrote that Jefferson was “as respensible for it as T am,” referring to the Alien Act. See
Cappon, Lester J,, ed.. The Adams-fefferson Letiers: The Complete Correspondence between Thommas
Jettersen and Abigall and John Adams (University of North Carolina Press 195%), at p. 329,

% The sameyana Fdition, The Critical Edition of the Works of George Santayana. coited ar
hitp/iaivpui edu/santayana/content/saniavana-quotations (Indiana University School of Liberal Ars).

¥ gmith, James M., Freedom’s Fetters: The Alien and Sedition Laws and American Civil Liberues (Cornell
University Press 1956). 2i . 432

% Espicnage Act of 1917, Amendment to Scclion 3, United States Statutes at Large, Washingion, D.C.,
1918, Vol. XL, at p. 553-554.




Those who were found guilty could be punished by a fine not exceeding $10,000 or
imprisoned for no longer than twenty years, or both.”” The 1918 act was repealed in
1921,

On February 19, 1942, President Roosevelt signed Executive Order 9066.°% This
order relocated many Japanese Americans, many of whom were citizens of this country
and not aliens at all, from their homes to interninent camps. While this order did not
deport them, like the Alien Act did, it still forced thousands of innocent people from
homes and altered their lives, based simply on ethnicity, just as the Federalists had
targeted the Irish and French in 1798.

In the 1950s, with the onset of the Cold War, fear of Soviet spies swept the
country, and concerns about the Soviet Union exploding its first atomic bomb had the
people in a panic.”® Joseph McCarthy, a Republican Senator from Wisconsin,” began
investigations and spoke at the Republican National Convention in 1952 about rooting
out communists from their places in American society.”!  McCarthy led vigorous

investigations against supposed Communist sympathizers, which became known as

* Ihid.

* Executive Order 9066, February 19, 1942; General Records of the Usnited Stnes Government; Record
Group ! 1; Mational Archives, Washingion D.C. (stating (hat certain military areas could be created “from
which any or all persons may be excluded”).

¥ Hillswom, Kevin, Defining Moments: McCarthvism and the Communist Threat (Omnigraphics Inc.
2011

% The Republican Party in the 1950s was a different political party than the Republican Party in the 1800s
under Jefferson and Madison. The Republican Party was founded in the 1790s (also called the
“Democratic-Bepuhlican Party™) and evolved to fwceme the Democratic Party. Szc Madisen, James. “A

Publications Division. Library of Congress (“The Repuhlican party, as it may be called,,.”). The modern
Republican Party was created in the 1850s, primarily in cpposition tn slavery. Gould, Lewis L., Grand Old
Partv: A History of the Republicans (Oxiord University Press 2003), at p. 4 (“the chain of events that led 1o
the rise of the Republicans and the Lincoln presidency was fueled by the crisis over human slavery”).

% Ibid. at p. 56-67.
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“McCarthyism.”®?

Throughout the investigations, many of the rights promised by the
Constitution, such as freedom of speech or the freedom of the press, were trampled.®

On October 26, 2001, following the 9/11 attack on the World Trade Center in
New York, President Bush signed into law the “Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism” Act (the
U.S.A PATRILOT. Act).”” The goal of the Patriot Act was to “deter and punish
terrorist acts in the United States and around the world,”® to give federal officers greater
authority to track and intercept communications, and to give the U.S. Attoiney General
wide discretion to detain aliens.®® Many people believe that it goes too far and

compromises our civil liberties by giving the government too much power,” while others

argue it does not sufficiently protect Americans from terrorists.®® Either way, the Patriot

% Klehr, Harvey & Radosh, Ronald, The Amerasia Spy Case, Prelude to McCarthyism (University of
North Carolina Press 1996) at p. 219 ("McCarthyism” came to be known as a tactic o smear opponents).

% See Klehr, The Amerasia Spy Case, at 193, and Hillstrom, Defining Moments, at p. 66-69, for examples
of people who were accused of being communist, and books that were banned becanse of a claimed
connection with communism, which affected peoples’ lives in very real ways.

" Uniting and Strengthening America by Providing Appropriaic Tools Required to Intervept and Sbstuct
Tereorism (USA Patriot Act) Act of 2001, Public Law 107-56 (Octobe: 26, 204! ilniied States
Covernment Printing Office. According to a federal district judge, the Patrior Act was passed quickly by
Comgress as 4 reaction o 6/11, and many people in the govermment have not read the Aci in us cntirety,
even now. Judge Lee Yeakel, U.S. District Judge for the Wesicrn District of Texas, Ausun Division. In-
person interview by author in Austin, Texas, on February 20, 2014,

® Uniting and Swengthening America by Providing Appropriate Tools Required to Intarcept and Obstruct
Terrorism {LISA Patmot Act) Act of 2001, Public Law 1067-56 (October 26, 2001), United Stateg
Governinent Printing Gifice. at inuoduction.

% Ihid.. at section 412 (“such cusindy shall be maintained irrespective of any relied from removal for which
the alien may be eligible, or any reliel [rom removal granted the alien, unli the Attorney General
determines ,.."").

& Maikov, Anya, Legislative Assistant o Congressman Lioyd Doggett, D-Texas, 201 Cznnon Building,
Washington DC. In-person interview by suthor in Washington D.C., on March 4, 2014 {“The balance
between security and liberty has been lost™).

* According o federal district judge Lee Yeakel, some of the broader proteciions of the Pairioi Act are
pecessary because Uwar is different than crime. We are in an asymmetric war, as many of the groups trying
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Act shows once again the ongoing tension in balancing individual rights against

responsibilities to maintain security and defense.”

Conclusion

The Alien and Sedition Acts provided the first test of a young United States
government in balancing an individual’s rights against the government’s responsibilities
to provide for the common defense. The Acts, like the recent Pairiot Act, were passed
“in a period of real and perceived threals to the homeland.””® History ultimately
determined that the Federalist Party went too far, and that the nature of the threat was no
reason to ignore the Bill of Rights.

This is the lesson the Alien and Sedition Acts provide: security can be taken too
far in the face of fear. Rather than take hasty actions that will have harmful long-lasting
effn::nc:ts,71 we should weigh the consequences first, and then determine what measured
response, if any, is needed. Then, we can learn from history, and not repeat the same

mistakes that can permanently affect our constitutionally guaranteed “unalienable rights.”

“ Judge Yeakel makes the point that “the Alien and Sedition Act may have heen more iike the Patriot Act
if we had the technology buck then ' Judge Lee Yeakel, U.S, District fadge for the Western District of
Texas, Austin Division. Tr-person interview by author in Ausiin, Texas, on Hebruary 240, 2014,

™ McClelian, Scott, former White House Press Sccretary for President George W. Bush.  In-person
interview by author in Ausiin, Texas. on March 20, 20:4.

71w A thoritarianism is not born Full-bodied, it is conceived in smail injustices, which tolerated over time,
hecome itreversible.” Floor speech by Hep Lloyd Doggett (B-Tex.), US. House of Representatives,
Washington D.C., December 15, 2003 (¢htained from Rep. Doggelt’s office un March 20, 2014).
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